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officer having responsibility in a par-
ticular country for personnel subject to 
foreign criminal jurisdiction. 

(b) Notwithstanding the criteria pre-
scribed below, an officer exercising ap-
proved authority may, in his discre-
tion, deny a request for the provision 
of counsel, provision of bail or payment 
of expenses, where the otherwise eligi-
ble requestor is in an absent without 
leave or deserter status at the time of 
the request, or otherwise is not then 
subject to United States military con-
trol, and there is no reasonable basis 
for the belief that the requestor will re-
turn to United States military control 
at the conclusion of the proceedings of 
service of an adjudged sentence, if any. 

§ 845.4 Criteria for the provision of 
counsel and payment of expenses in 
criminal cases. 

Requests for the provision of counsel 
and payment of expenses in criminal 
cases may be approved in pretrial, 
trial, appellate and posttrial pro-
ceedings in any one of the following 
criminal cases: 

(a) Where the act complained of oc-
curred in the performance of official 
duty; or 

(b) Where the sentence which is nor-
mally imposed includes confinement, 
whether or not such sentence is sus-
pended; or 

(c) Where capital punishment might 
be imposed; or 

(d) Where an appeal is made from any 
proceeding in which there appears to 
have been a denial of the substantial 
rights of the accused; or 

(e) Where conviction of the offense 
alleged could later form the basis for 
administrative discharge proceedings 
for misconduct as a result of civil court 
disposition; or 

(f) Where the case, although not 
within the criteria established in para-
graphs (a), (b), (c), (d), or (e) of this sec-
tion, is considered to have significant 
impact upon the relations of US forces 
with the host country or is considered 
to involve any other particular US in-
terest. 

§ 845.5 Provision of bail in criminal 
cases. 

Funds for the posting of bail or bond 
to secure the release of personnel from 

confinement by foreign authorities be-
fore, during, or after trial may be fur-
nished in all criminal cases. Safeguards 
should be imposed to assure that at the 
conclusion of the proceedings or on the 
appearance of the defendant in court, 
the bail or bond will be refunded to the 
military authorities. Bail will be pro-
vided only to guarantee the presence of 
the defendant and will not be provided 
to guarantee the payment of fines or 
civil damages. Local US military au-
thorities are expected to provide bail, 
in any case, only after other reasonable 
efforts have been made to secure re-
lease of pretrial custody to the US. 

§ 845.6 Criteria for the provision of 
counsel and payment of expenses in 
civil cases. 

Requests for provision of counsel and 
payment of expenses in civil cases may 
be granted in trial and appellate pro-
ceedings in either of the following civil 
cases: 

(a) Where the act complained of oc-
curred in the performance of official 
duty; or 

(b) Where the case is considered to 
have a significant impact upon the re-
lations of US forces with the host 
country or is considered to involve any 
other particular US interest. No funds 
shall be provided under this part in 
cases where the United States of Amer-
ica is in legal effect the defendant, 
without prior authorization of the 
Judge Advocate General. 

§ 845.7 Procedures for hiring counsel 
and obligating funds. 

(a) The selection of individual trial 
or appellate counsel will be made by 
the defendant. Such counsel shall rep-
resent the individual defendant and not 
the US Government. Selection shall be 
made from approved lists of attorneys 
who are qualified, competent and expe-
rienced in trial practice, and admitted 
for full practice, on their own account, 
before the courts of the foreign country 
involved. Normally, these lists will be 
coordinated with the local court or bar 
association, if any, and the appropriate 
US Diplomatic or Consular Mission and 
should include only those attorneys 
who are known or reputed, to comply 
with local attorney fee schedules or 
guides approved or suggested by local 
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